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Thetypeinterpretation of the general guarantee liability litigation form:
Also on Article 66 of The Interpretation of Civil Procedure Law and Article
26 of The Interpretation of Civil Code Guarantee

CAI Hong, WANG Ruiqi
(School of Law, Zhongnan University of Economics and Law, Wuhan 430073, China)

Abstract: Based on the institutional regulation and practice status of general guarantee liability, the litigation
form can be divided into three categories: suing only the general guarantor, suing both the debtor and the
general guarantor, and suing only the debtor and the general guarantor as the third party without independent
claim. When the creditor only sues the general guarantor, Article 66 of The Interpretation of the Civil
Procedure Law states that the people's court shall add the debtor as a co-defendant ex officio, which is
against the principle that the right of defense should be claimed by the right holder, and is also against the
structure of the necessary common lawsuit, and should be replaced by the judge's explanation of adding the
debtor. When the creditor sues the debtor and the general guarantor at the same time, because the prerequisite
facts of the guarantee liability occur after the reference time, so the judgment on the guarantee debt
relationship does not have negative res judicata and enforceability, and the guarantor can sue for the
creditor's claim, but not repeatedly. When the creditor only sues the debtor, the general guarantor can
participate in the lawsuit as a third party without independent claim, and according to the guarantor's
responsibility or not, the judgment has different res judicata effect on the guarantor.
Key Words: general guarantee liability; litigation form; Article 66 of The Civil Procedure Law
Inter pretation; Article 26 of The Civil Code Guarantee Interpretation
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