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Theinter pretation per spective and regulatory boundary of
the crime of sexual assault by special duties

CHEN lialin, LV Jing
(School of Law, Wuhan University, Wuhan 430072, China)

Abstract: The addition of the crime of sexual assault by special duties helps to fill the penalty loopholes in
the practice in which under-age females (minors) who do not fall in the situation of being "obviously difficult
to resist". The traditional understanding of sexual assault is based on the single perspective of "sexual
consent", and fails to grasp the difference between the sexual assault of a minor and the sexual assault of an
adult. In the case of not making a legally important evaluation of the minor’s wishes, we should start with the
unequal relation between the offender and the offended, and the interpretation perspective should turn to "the
superior or inferior positions of sex". The understanding of "special duties" does not take the existence of
"duty" as necessary, but should be based on the "responsibility" that the offender shoulders for the minor so
that the regulation effect can be verified. The legislative design of non-exhaustive enumeration is beneficial
to deal with the flexible social reality, but it should be restrained to avoid the abuse, and to bring the liability
form which does not have the dominant position into the category of criminal law. If the actor satisfies the
"special duty" list, he is naturally in a dominant position. But there is still room for noncrime for one who
does not make use of the influence formed by the dominant position to have sexual relations with the minor.

Key Words: the crime of sexual assault by special duties; the superior or inferior positions of sex; special

duties; influence; noncrime
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