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The multi-dimensions of public interest in the context
of indirect expropriation and theinter pretation path
of the principle of proportionality

Rexiti * Maimutiming, SHEN Wei
(KoGuan School of Law, Shanghai Jiao Tong University, Shanghai 200030, China)

Abstract: Due to the constantly-changing nature of public interest, IIAs simply lists it in simple typologies.
The wide scope of the public interest and many shortcomings of the IIAs lead to the relative negligence of
the investment tribunals towards the public interest of the host countries. Interpreting the old-generation
investment treaties according to the conventional treaty interpretive rules, and defining the indirect
expropriation clauses brought about inconsistent treaty interpretations and the legitimacy crisis of the
investment dispute settlement mechanism. Studying public interest clauses in international investment
treaties and analyzing the reasoning threads of arbitration tribunals in expropriation cases disclose the
multi-dimensions of public interest in international investment law. Putting the public interest and the
adverse effects of the host country's regulatory measures on foreign investors into the framework of the
principle of proportionality can effectively interpret relative causes of the public interest provisions and
allow the public interest to play its role as a determining standard of indirect expropriation. Refining the
contents of public interest provisions in future treaty practice can reduce the problem of inconsistent
interpretation of treaty provisions caused by the ambiguity of public interest in the international investment
system. Systematic interpretation of public interest provisions within the framework of the principle of
proportionality can improve the consistency of interpretation of investment treaty provisions, including those
based on the investment agreements of the old generation. The recent practice of international investment
agreements has made some useful progress.

Key Words: investment arbitration; treaty interpretaion; public interest; principle of proportionality
[(%R4E: 7hE]



