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A study on using custom to fill legal loopholesin judicature:
Based on theArticlethat " custom can be applied"”

XIE Hui

(School of Law, Central South University, Changsha 410083, China)

Abstract: Since the ancient times, people have been pursuing the logical self-sufficiency of law. But as the product of

human intelligence, law cannot achieve people's expectations for self-sufficient logic and seamless norms. In this regard,

the jurists of various countries in various times have revealed the existence of the legal loophole, and put forward the

theory of filling it. Legal loopholes can be divided into concept loopholes, rule loopholes and principle loopholes. There

are many ways to remedy legal loopholes. One of them is to apply the custom in the judicature. It is inevitable to fill

legal loopholes by using habits, which is due to the accumulation, conviction, authority and litigability of customs.

There are three ways to fill the legal loopholes in the judicial application: natural supplement, joint supplement and

supplement of making law. The method is to rationalize and litigate the habit through judicature.
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