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On the mystery of interruption of
semiconductor clausein compulsory license:
Also on the clause of counter plea of legal resource

YANG Zhengyu
(Research Institute of Intellectual Property, Xiamen University, Xiamen 361005, China)

Abstract: Article 48 to Article 51 of Chapter Four of our Patent Law stipulate 6 subjects applying compulsory license,
while Article 52, all of sudden, excludes application of compulsory license to semiconductor technology. Such
“mystery” of interruption of semiconductor clause in compulsory license arose from Article 31 (c) of TRIPS. This
clause, added to Dunkel Draft at the last minute by American deputies, was actually based on innocent infringement of
Semiconductor Chip Protection Act (1984) and was strongly supported by American semiconductor industry after fierce
negotiation. To address this issue, China may apply counterplea of legal resource, widen causes of compulsory license,
broaden exemption condition of innocent infringer, and promote the interpretation and revision of relevant clauses in
international treaties.

Key Words. semiconductor technology; compulsory license; designs of integrated circuits; innocent infringement;

counterplea of legal resource
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