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On the position and judicial application of
moral damage compensation in the state compensation

ZHAO Xuan
(Law School, Peking University, Beijing 100871, China)

Abstract: The moral damage, which has the characteristics of immeasurability, subjectivity, irreversibility and attached,
means mental pain and mental distress the infringee generated. In the state compensation, moral damage compensation
has the comfort function, disciplinary function and complementary function. To a certain extent, the current State
Compensation Law reflects the content above, but the law itself does not provide a clear definition of moral damage and
its compensation. In order to give full play to the role of moral damage compensation in the state compensation, the
help of related resources of private law is needed. Combined with the overall structure of the State Compensation Law,
the relevant judicial interpretation should be issued as soon as possible, so as to clarify the meaning of moral damage,
grave consequences and the nature of solatium. At the same time, the judicial interpretation should provide reference
factors to determine the amount of solatium, even make solatium instruction sheet so as to guide the judicial practice of
state compensation for moral damage better.

Key Words: moral damage; state compensation; solatia; non-property; subsidiary; judicial interpretation; private law
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