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Legitimacy crisis of judicial interpretation: based on The Third
Interpretation of Marriage Law

TAO Ting

(Jurisprudence Research Center, East China University of Political Science and Law, Shanghai 200063 ,China;

Department of Social Sciences, Zhejiang University of Media and Communications, Hangzhou 310018, China)

interpretation; legal interpretation methods

Abstract: It is visible that judicial interpretation tends to be legislation in China. There are many problems of judicial
interpretation after The Third Interpretation of Marriage Law issues: such as the judicial interpretation power is based
on the disunity, the interpretation of the privilege is not clear, the unbridled use of legal interpretation methods. In order
to solve the legitimacy crisis of judicial interpretation, we have to unify the power of judicial interpretation, clear the
boundary and procedure of that power, and limit the power of judicial interpretation in specific cases by applying text of
law. Finally, in the exercise of judicial interpretation the methods should be around the purpose of interpretation, on the
basis of respect of the law, of which the first choice must be the text interpretation. Other methods of legal interpretation
must bear the obligation of the argument, which can ensure the legitimacy of judicial interpretation.

Key Words: judicial interpretation; The Third Interpretation of Marriage Law; legitimacy; legislation of judicial
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