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Distinction and cooperation between public and private laws in the
scenario-based configuration of algorithm interpretation rights:
Taking Habermas’ public domain theory as the entry point

YANG Jianxun
(School of Law, Xiamen University, Xiamen 361005, China)

Abstract: Taking Habermas’ public domain theory as the entry point, the application of algorithm can be
divided into scenarios such as the public domain, the private domain, and the public-private integration
domain. The right to interpret algorithm in the public domain is a public law claim right between negative
rights and positive rights. Its configuration concept is to give priority to the protection of basic rights, and its
rights subjects are individuals whose basic rights are directly or indirectly adversely affected by automated
decision-making. The concept of the allocation of algorithm interpretation right in the private domain is a
balance between algorithm efficiency and algorithm fairness. The right holder is an individual who has a
specific legal relationship with automated decision-makers and whose automated decisions have a significant
impact on their rights and interests. The allocation of algorithm interpretation right in the field of
public-private integration should follow the concept of public-private law cooperation. Take the platform
economy field as an example. The subject of the algorithm interpretation right for the platform’s automated
decision-making should be determined by abiding by the determination rules of the subject of the algorithm
interpretation right in the private domain. At the same time, the control function of basic rights over the
platform’s private power should be exerted. Based on the social-centered paradigm of the private effect of
basic rights, the scope and intensity of the effect of basic rights restricting the platform’s private power
should be adjusted, and the content of the algorithm interpretation right should be clarified.

Key words: algorithm interpretation right; scenario-based configuration; automated decision-making;
distinction between public and private laws; public-private law cooperation
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