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ML RE R, 1ICBETEN A DI SCHE T BN “trust instrument” B¢ “trust deed”, FIREN “(SFEXH”. fEFRE,
— A “BFEAR” —iH.

See Wilkins v Hogg (1861)3 Giftard 116.

Z DU )1AE RN LR (0171 RA) 66 5 RFFIRAT . By NRIEBE(2018) B ik 2% 1209 5 IR FHH .

2L A A B (2020) 74 B2 29 5 REFHI YD
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of trusteeship of property). David Hayton ZU3Z 181, SICHAE—RINER, MWK “NATHD I OAR7. XELEEH
A — AN ERER, AR R — NERIIETE. See David Hayton, “The Irreducible Core Content of Trusteeship” , in A.
J. Oakley, ed, Trends in Contemporary Trust Law, Clarendon Press, 1996, pp.47-62. 2. J&, Millett ¥ 7f Armitage v Nurse &
H T 9T SR BT AR I ZAB A BIE R AT IR0 557 e AR B ST TEV2: S bR - See Armitage v Nurse [1998]
Ch 241 KN N, ZIANLIUEREIEH WE G, XR2EERRED DD mZOeNE”.
See McNeil v McNeil 798 A.2d 503 (Del. 2002).
T IX 15 LS5 (fiduciary duty) 5 /852 A5, S/ —Rh 55, TMAESRE, {5 S5 H 17 i8S 55 Rt XL
%5 o ASCREUHIIL MG LS5 045 58 S S MR 55 .
See George G. Geonze & T. Bogert, Law of Trust, West Publishing Co., 1973, p.346. 3| [ MAL: (EFEZHEN 52 L5
SR AFIGMEN: B—F N EHEFE D), 3 CZRES) 2019 45 2 #, 5527 W,
See Walley v Walley 23 E.R. 609.
See Keech v Sandford 25 E.R. 223.
See Bray v Ford [1896] A.C. 44.
See Uniform Trust Code, § 802(h).
Rz (FE0iE) 331 &ZetE . R/ 27/ E2L TE L5 L0,
See Uniform Trust Code, §802(h)(4).
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See Le Lievre v Gould [1893] 1 QB 491.
See Donoghue v Stevenson [1932] AC 562.
See Le Lievre v Gould [1893] 1 QB 491.
See Permanent Building Society v Wheeler [1994] 14 ACSR 109; Bristol & West Building Society v Mothew [1998] Ch 1;
Henderson v Merrett Syndicates [1995] 2 AC 145.
See Armitage v Nurse [1998] Ch 241.
See Barnsley & Ors v Noble [2016] EWCA Civ 799.
See Walker v Stones [2001] QB 902.
2R AR R T R N LR (2021) 8 01 [RZ 4665 5 G H 13,
Z WA E WP RIEFL (202008 K2 2633 S REFHARA, \WARBETFRE T HHENRIZEL2020)% 01 R 543 SREH
e, AT EE = LA RIERE(2018) 51 03 [RZ% 13862 5 [RFFIHRAS, |7 AR M T h A RGERT(2021) 5 01 2% 6448
TREFHGAA, AR P RN RIERL(2021) 5 02 R4 4794 5 RFFIA.
Z W N IRTEBE(2019) i ik R 25 1594 5 [ A5, BT SR TP LN RIERE(2018)i 05 [AT) 3943 5 R SHHI 45,
g I AR XN RGERE(2023) 77 0115 ] 86648 5 R H| p-fi.
XFT Walker 58 H1 2 FE KR FEI P 58 T I Y 55 fE ML 23 w] RO L, FENE B 2 A ZFE NI B AT NIEA T & — ik
EREFERbRAE,  ATTIAE SZFENE R 55
See Newcomer v National City Bank 19 N.E.3d 492.
See Restatement of the Law of Trusts, §222; Restatement of the Law (2d) of Trusts, §222.
See Restatement of the Law (3d) of Trusts, §96; Uniform Trust Code, §1008.
See Rajabali Jumabhoy v Ameerali R Jumabhoy [1998] 2 SLR 439, cited in Panico Paolo, International Trust Laws, Oxford
University Press, 2017: 332.
Z WA T (ZIENEE) 5 41W %
See Armitage v Nurse [1998] Ch 241.
See Armitage v Nurse [1998] Ch 241.
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Limit of exempting trustee’s liability by trust contract
NI Shoubin', GU Yaoshun®

(1. Shanghai International College of Intellectual Property, Tongji University, Shanghai 200092, China;
2. School of Economic Law, East China University of Political Science and Law, Shanghai 200042, China)

Abstract: The scope of liability that can be exempted from trust contract is a controversial issue in trust
business and judicial practice, which is not stipulated in China’s legislation. Based on the purpose of the trust
property and the external effect of the trust property, the liability for trustee not dealing with the trust
property according to the trust purpose cannot be exempted by trust contract. This is the rational way to
determine the limit of exempting trustee’s liability. In the specific judgment, for the duty of loyalty, the
trustee cannot be exempted from the liability for breach of duty of loyalty in principle, unless the trustee’s
trading for behavior is fair and reasonable. As for the duty of care, first of all, the trustee cannot be exempted
for liability of damaging trust property intentionally. Secondly, whether the liability for negligence from
breach of duty of care can be exempted depends on the type of trust. In civil trusts, negligence liability can
be exempted; in commercial trusts, only ordinary negligence can be exempted, while gross negligence
cannot be exempted; and in charitable trusts, negligence liability cannot be exempted, whether ordinary
negligence or gross negligence.

Key words: exemption clause; trust purpose; duty of loyalty; duty of care
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