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Gain-based tort damages and distributive justice
SUN Peng, MENG Tao

(School of Civil and Commercial Law, Southwest University of Political Science and Law,
Chongqing 401120, China)

Abstract: Article 1182 of The Civil Code regards the right to claim damages for gain-based tort as an
independent right of claim, so the theory of civil law faces the problem of how to understand the legitimacy
of gain-based tort damages. However, existing theories are unable to respond to the triple legitimacy
dilemma faced by the system of gain-based tort damages. In fact, the gain-based tort that exceeds the loss of
the victim belongs to the newly added wealth of the society, so only distributive justice can determine the
ownership of gain-based tort, and bring the economic rationality of gain-based tort into legal evaluation, thus
achieving a balance of interests between the infringer and the victim. Therefore, the legitimacy of gain-based
tort damages should be determined as distributive justice, and the gain-based tort damage actually refers to
the compensation for the gain-based tort that should have been distributed to the victim, but has been
misappropriated by the infringer. On this basis, the gain-based tort should be distributed proportionally
between the plaintiff and the defendant in accordance with specific principles of distributive justice such as
the deserved principle, the principle of utilitarianism, the principle of disqualification, and the principle of
distribution according to need. In order to achieve the aforementioned distribution effect, the system of
gain-based tort damages should be systematized dynamically, as the dynamic character of the dynamic
system theory adapts to the pluralism, comparison and proportionality of distributive justice.

Key words: gain-based tort damages; distributive justice; dynamic system theory; justice in private law
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