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Construction of nor mative compliance of
rural homestead userightsin the functionalist approach

XIA Qin
(School of Law, Central South University, Changsha 410012, China)

Abstract: In the traditional approach of interpretation, The Civil Code defines rural homestead use rights as
an identity- restricted usufructuary right within the “dual-right separation” framework, maintaining that there
is no substantial change to the use rights system and its original normative attributes. The security function
and use function implied in The Civil Code cannot be coordinated in the normative texts, which resulted in
the essential setback in whether the right to use rural homesteads complies with the norms. The functionalist
approach resolves this conflict by objectively constructing its normative purpose to endow homestead use
right with a more improved usufructuary right. In the “three-right separation” (ownership, qualification, use)
framework, the practical development of homestead system and the development of normative purpose
pursued by the legislator will be constantly introduced into the range of the normative texts. Hence, we can
go back to the construction of normative compliance for functionalism to realize homestead use right in the
structuralized rights system. At the legal level, this, based on the general constraints and system effects,
defines the doctrinal basis and developmental path of homestead use rights. Institutionally, it facilitates
homestead revitalization, thereby advancing the legal institutionalization of the “three-right separation”
policy.
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