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The application of climate change measur es under the security exceptions
in inter national investment agreements. Feasibility and limitations

DENG Tingting, CAO Jiangqi
(School of Law, Central South University, Changsha 410083, China)

Abstract: With the securitization of climate change, it is increasingly possible for host states to invoke the
security exception clause of international investment agreements (IIAs) to defend their climate change
measures in international investment arbitration cases. In recent years, the security exception clause in I[1As
has shown a trend of expanding exceptions and lowering the nexus standard, both in the text of IIAs and in
practice, which makes it feasible for host states to obtain exemptions from investment protection obligations
for their climate change measures. Once the host states successfully cite the security exception clause, double
effects will be evoked: it can, on the one hand, effectively safeguard the host states’ right to regulate the
climate, and may, on the other hand, further blur the thresholds and boundaries of the application of security
exception clause, and increase the possibility of the clause being abused with the securitization of climate
change. In order to safeguard the climate public interests of the host states while maintaining the contingent
state of exception application and regulatory balance of the clause, countries should explicitly include
climate change as a security exception, and rebalance the subjective and objective factors of the clause by
incorporating the necessity standard of “least restrictive alternative measures” and increasing the limitations
of its application. In interpreting and applying the security exception clause, arbitral tribunals should also
make reasonable use of the evolutionary interpretation and refine the good faith standard of review, so as to
limit the boundaries of the application of climate change measures to the clause.

Key words: climate change; international investment agreements; security exception clause; investment
disputes related to climate change; securitization
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