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On the weakening application of consent rulein
personal information protection

ZHENG Xiaojian, ZHENG Hairong
(School of Law, Xiamen University, Xiamen 361005, China)

Abstract: The consent rule has positive significance in protecting personal information, but should not be
regarded as a general rule of legally processing personal information. Consent is a weakened declaration of
will, a means for the people to participate in social communication and to establish legal relations with others,
which implies the value of personal freedom and the internal tension of legal order. Consent rules should be
bound by the principles of legality, legitimacy and necessity, and should not hinder the circulation and
utilization of information, nor make people who are vulnerable to independently bear the legal consequences
of consent. Therefore, it is necessary to weaken the application value of the consent rule in the processing of
personal information. By means of “the instrumental theory of declaration of will”, which means that the
legal effect of declaration of will only contributes to the establishment of legal act but does not determine its
validity, it is clear that consent only constitutes a legitimate reason for information processing, rather than a
legal reason, and the legality of information processing must be tested by various elements of legal order.
Therefore, under the basic structure of “consent + compliance with legal order requirements”, the consent
rule is weakened.

Key words: personal information; consent rule; weakened application; declaration of will; legal order
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