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Thejurisprudential basis and nor mative inter pretation of
the self-willingrisk rule

JIANG Jianxiang, ZHAO Yuan
(School of Law, Central South University, Changsha 410083, China)

Abstract: In the judicial application of the self-willed risk rule, the potential risk attribute of cultural and
sports activities is combined with the victim’s “voluntary participation”, and it is often ruled by the court that
the victim needs to bear all kinds of damage consequences caused by such activities. In theoretic research,
there also exist some problems of confusing the exemption mechanism of self-willed risk with the rules of
victim's consent and negligence. The self-willed risk rule should only be applicable to cultural and sports
activities with inherent risks, which here refer to damage that would normally be unavoidable, and it is
therefore necessary to exempt participants from liability for the ordinary negligence of participants in other
activities, but this does not in any way emphasize the subjective reprehensibility of the victims. The accurate
identification of “inherent risks” should be comprehensively weighed in specific cases in light of factors such
as the characteristics of cultural and sports activities, specific risk differences, and participants' freedom of
behaviour. Among them, the damage caused by the intentional or gross negligence of other participants, the
fault of the safety and security obliger, etc., although it is also closely related to the risk of the activity, does
not belong to the category of inherent risks, and the rule of self-willingness risk cannot be applied.

Key Words: the self-willed rule; comparative negligence; cultural and sports activities; inherent risk; benefit

measurement
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