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L egal doctrinal interpretation path of burden of proof
of “good faith” element in unauthorized agency

LI Jialin, FU Yulin

(School of Law, Peking University, Beijing 100871, China)

Abstract: According to the normative construction of the provisions, the “good faith” of the relative party in
the unauthorized agency system is an element of the occurrence of rights of no-fault unauthorized agency
liability in the narrow sense and occurrence elements of apparent agency liability, but the judicial
interpretation adopts the rule of presumption of good faith, which treats “good faith” as an element of the
obstruction of rights. Breaking through the allocation model of proof liability of the “normative theory” may
undermine the stability of the law, and its legitimacy requires careful scrutiny. In unauthorized agency, the
objective facts representing agency rights cannot create a strong semblance of rights, so “good faith” lacks
alternative mechanisms for assertion and proof. At the same time, due to the diversity and openness of the
factual basis for “good faith”, the law cannot establish a single factual basis a priori. Therefore, the
presumption of good faith in bona fide acquisition and unauthorized guarantee has no basis for application in
unauthorized agency. In addition, the theory of negative facts on which the presumption of good faith relies
is inherently flawed due to its vagueness in categorization and difficulty in maintaining self-consistency.
Understanding the methods for proving and determining the structure of “good faith” as an evaluative
element, and testing it in judicial practice can provide local practical experience to support the adherence to
the “normative theory” as the rule of the distribution of the burden of proof of “good faith” in unauthorized
agency.
Key words. unauthorized agency; normative theory; burden of proof; the evaluative elements; presumption
of “good faith”
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