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Some issues on "confiscation of illegal gains' in the administrative penalty
HU Jianmiao

(Department of Politics and Law, Party School of the Central Committee of C.P.C(National Academy of
Government), Beijing 10091,China)

Abstract: "Confiscation of Illegal Gains" in administrative law, as one of the 13 types of penalties set by The
Administrative Penalty Law, constitutes a type of property penalty along with fines and confiscation of
illegal property. But whether it belongs to an "administrative penalty" or "administrative seizure" has been
controversial, and has always been characterized as a "seizure" measure by The Public Security
Administrative Penalty Law. The present paper points out that administrative penalty refers to the
administrative action of administrative agencies to impose administrative sanctions on whoever violates the
administrative order. The essence of "sanction" is to make the offender pay an additional price for his or her
violation, not just to repair the illegal status. The Administrative Penalty Law should be unified with The
Public Security Administrative Penalty Law to universally characterize "confiscation of illegal gains" as
"seizure" and as a complementary measure of administrative penalty. Besides, this paper gives a
comprehensive discussion on calculating criteria of "illegal gains". The principle is to take "all revenues" as
the criteria to calculate "illegal gains", the identification criteria between “illegal gains” and "illegal
property", particularly the relationship between the confiscation power and the punishing power of the
"illegal gains", and the relationship between confiscation power, the priority of refund and tax priority.
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