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The logic path and application rules of punitive compensation for
ecological and environmental damage:
Analysis from the perspective of functionalism

KANG Jingtao

(School of Law, Xi’an University of Finance and Economics, Xi’an 710061, China)

Abstract: There are "positive theory and negative theory" in the theoretical circle of whether the punitive
compensation system for environmental tort stipulated in Article 1232 of the Civil Code can be applied to
ecological and environmental damage. From the perspective of functionalism, punitive damages for
ecological environment damage are the products of the integration of public and private laws, manifested as
punitive damages of public law and the starting mode of private law. The modest tendency restrained by the
Criminal Law, the strict liability identification rules, and the defects of Administrative Law enforcement
activate the public regulation function of ecological environment damage litigation through punitive
compensation and respond to the lack of deterrence in environmental governance. Based on the principle of
prudence and modesty, the scope of application of punitive compensation for ecological environment
damage should be consistent with the legal scope of ecological environment damage compensation; The way
of application can be through litigation or consultation; The constitutive elements include illegal behavior,
subjective intention and serious consequences. The number of punitive damages should follow the principle
of proportion and determine the grading calculation rules of the amount of punishment. As for whether to
detain the existing administrative fines and fines from the number of punitive damages, it is completely up to
whether the number of punitive damages exceeds the need of retribution and deterrence.

Key Words: ecological environment damage; punitive compensation; public law punishment system; scope

of application; the amount of compensation
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