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The" living instrument"” case law of the European Court of
Human Rights: Development, nature and outlet

MAO Junxiang, GUO Min
(School of Law, Central South University, Changsha 410083, China)

Abstract: In recent years, the European Court of Human Rights has developed "a living instrument" case
law for the interpretation of European Convention on Human Rights. With assistance of other international
law sources and the latest consensus developed by contracting states’ legislation and judicial practice, the
European Court of Human Rights makes evolutionary explanation of the clauses in the Convention, expands
the connotations of related rights and promotes the advancement with the time of implications of some
concepts in the Convention. In practice, however, the European Court of Human Rights has imposed new
obligations of the contracting states or added new grounds for limitation of rights without the authorization
of the Convention or the endorsement of contracting states. This is in effect a judicial law-making by which
the Court could create new rules for the Convention. The European Court of Human Rights should be careful
in developing "a living instrument" case law. The judicial law-making activities in the name of "a living
instrument" are not the evolutionary interpretation of treaties, hence lacking legitimacy and rationality. Even
an evolutionary interpretation of the provisions of the Convention should be based on a subsequent
conceptual or practical consensus among the contracting states in the relevant field. Therefore, only when the
European Court of Human Rights abstracts out applicable terms for evolutionary interpretation, including
applicable premises, conditions, scopes and terms, can the living instrument case law have lasting vitality.

Key Words: the European Court of Human Rights; European Convention on Human Rights; living

instrument; evolutionary interpretation of treaty; judicial law-making
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