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On the way to the achievement of governance by law

Based on the constitutionalism analysis
CHEN Yunsheng
(School of Law, Zhejiang University, Hangzhou 310028, China)

Abstract: Governance by law, a new ruling notion proposed by the Chinese Communist Party (CCP), provides a
possible solution to the constitutional paradox that the CCP is “the leading core of the nation in essence” but
“beyond the legal power in form”. Governance by law embodies the combination of political and legal values. The
key problem of governance by law is how to achieve it in accordance with constitutionalism. Under the
prerequisite of essential positivism of insisting on the leadership of the CCP, there are two kinds of standpoints
about the rule of the CCP: formal positivism and formal passivism. According to the general principles of
constitutionalism, legislation, administration and judicature have different properties in public law and different
features in the degree of openness and activity. To really realize governance by law, flexible choices should be
made between formal positivism and formal passivism according to the different properties and features of
legislation, administration and judicature, which altogether depends on the CCP’s putting itself in a modest
position. Only in this way can the ultimate conception of the harmonious combination of political and legal values
of governance by law come into reality.

Key words: governance by law; constitutionalism; value target; positivism; passivism
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