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P E 2 BOE TR VOB e U HAt IS 2 %
o S A AT BR A R
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ZAPEIC BRI, AE AR R 5 A N 2 2 18] 1)
ey, EAEEE SIS, ik, e
2 [ HUAS P i 1SDS AL 5 1 B A

1. FEAEEE RS EFRAE 5K

fE£ ISDS ZAth, #FFEHRZ W L ARTEE
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FAUI . B E -5 FTA FFERILE fovrdRg
W7 3 G 130 TR P R S T[] o o JE 8 2 A T
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T2 B B A A DR AT A EAE R 28 rh R G T
DL3E o HH T 56 = 7 BE Bh & B 0N 5 B 1E
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HEY, fEARKOREMIGE 21 1ISDS Fff. %
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B A B T G A ML L, P A A R R
ISDS #Liil o [l Rt IEAL T 528 ISDS AL i
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® [ bR 5 9% W 52 3 B AL FE XA % P 2 (bilateral
investment treaty, BIT)FI® A % ¥ fR3F 53K I €
(treaties with investment provisions , TIPs). 55 [E
R 55 KBS (UNCTAD) (2020 4EtH S8 HER )
R, A 2019 4K, ABRILZEAT 3284 4~ 11As, H
W BITs 24 2 895 4>, TIPs 2y 389 4™, kLRI : https:/
unctad.org/en/PublicationsLibrary/wir2020 _en.pdf, 15 1]
i) 2020-07-12.

@  HHTEX ISDS HUHI s EZA LR 5 By (1)
PR ISDS Hliill(no ISDS); (2)# 5% % 1L (standing
ISDS tribunal); (3)BR i ISDS HLH(limited ISDS); (4)
33k ISDS AL F2F (improved ISDS procedure); (5)4~
B ¥ 1SDS Ml (unreformed ISDS). £ . UNCTAD
Reforming ISDS-A Stocktaking. % #lKJi: https://
unctad.org/system/files/official-document/diaepcbinf201
9d3_en.pdf, VjlAIHf[A]: 2020-9-4.

®  RIRIRFSR 19 LRI AESN AT K ik R R
Wy o RARIRIRH . RRIREE SCHZ O AE T iR AT
TN BORT P A1 [ B 2008~ 45X A& . 1B 19
TH 20 RAE [ PREia 22 5 g o B 247 B 2 0F R
BRFE SRR RIRTE, RRIRE LG4 H R
BEHEEATL T R INFTHEZ . 2 0:  Donald R Shea. The
Calvo Clause: A Problem of Inter-American and
International Law and Diplomacy. Lund :The Lund Press
Inc,1955:17-20.

@ 20 tHL 50 FACLK, % [E FEISEA E B B ik fy
B R EERFA T, 1B R A BRI A B Sk
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Aron Broches 73 FFERATHEE H 7E T FARAT IUHESE 4 15
RYASSOV 7y AN E 10 34 o TN A o 2
35 [ 8 5 e o T M) 2 8 B8 O S R R A%
P 5 AR TE [ 2 1) (1 2 3 BT 4 i i B Sk 2O LR
1965 4, Aron Broches M43 LA S ER, ICSID
BLlgd . 2 0. Andreas F. Lowenfeld. The ICSID
Convention: Origins and Transformation. Georgia
Journal of International
2009(38) :48-54.

HAf, ICSID &4¥ ISDS MM EEF&. ik
UNCTAD H4tit, #% 2017 457 H 31 H, & (ICSID
W) e (ICSID AEFIHUNY AbFE (¥ ISDS FAFHCE &
Ef RN 61%, & A B E PR E R
(UNCITRAL)f A M AL B G4 5 31%. FLAd IR ff
MU, I BF R BE 7R 2> b e (SCC) 5 i i
HEACC) RN TIALEE T 5%55 2% ISDS %1t . 2 IL:
UNCTAD. Special Update on Investor - State Dispute
5ROk U -
https://unctad.org/en/PublicationsLibrary/diaepcb2017d7
_en.pdf, VjlE[I[E]: 2020-09-30.

W5 F35 1t , 9 E ) Freshfields Bruckhaus Deringers
F[H ) White& Case LA K King & Spalding 2 = F Tk
FRIMEES5 T 2011 RS2 2 1 130 PREB M. B
t, 15 AP RO LTk B, SEERTER)
HOE T 55% ) CLRIEE T BB AR 21K 1SDS %4t 2L
Pia Eberhardt, Cecilia Olivet. Profiting From Injustice:

and Comparative Law,

Settlement: Facts and Figures p.5.

How Law Firms, Arbitrators and Financiers are Fuelling
An Investment Arbitration Boom, Corporate Europe
Observatory and the Transnational Institute, 2012.

SE MR M RR O TR, R AR UM R %
%o T 400 1) A5 R B 224 S ) M B AT A SRR
% )L : Gus Van Harten and Dayna Nadine Scott.

Investment Treaties and the Internal Vetting of
Regulatory Proposals: A Case Study from Canada.
Journal of International Dispute Settlement, 2016(7):
92-116.

LIRRAS 22 2l S 2 R RN B, 3 BIAEAE WTO %t
X GATT i 20 2% B EhRAE  RRME Bz B AR
I P9 EREBEAEAT BURDVE B A P L Y [ AR i
SEANFERE, TR AR A A B B AR R
AR . 0. BRICEBFREFAT
H etk AR A 22 42 ] 2 S K ) o 2k g ——Slieie b [
HIE . R AL KR (A 2R R), 2017, 19(06):
616-624.

HI4nfE Saluka ST, FhEGERIN Y& BL TG HI W7 2>
FEAERBR “ et ZER” (dominant element),
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2 I,:  Saluka Investment BV v. The Czech Republic,
UNCITRAL, Partial Award, 17 March 2006, paras.
301-303; £ Electrabel ZH, fhHE t B K & B T
WA RS R AT AERBRESEREER, S0
Electrabel S. A. v. Republic of Hungary, ICSID Case No.
ARB /07 /19, Decision on Jurisdiction, Applicable Law
and Liability, 30 November 2012, para. 7. 75. R+
WH AR PUE RSP Tz E i, S
A g g W PR B U € AT 5 A IR b
e VAR, 2017:133-147.

7 Ethyl £, Ethyl A& 45— MMT (7R 220800
I, AN TR & I8 B 45 IS R R R
1997 4, INEERMUATIE A5 1E MMT £ i 5= K3 1A
BREt, HiR MMT 180 —MEsie, 1k
LI 5 AE RS/ RE . T2, Ethyl A+
BT NAFTA 5 11 %5 1102 % H RAFE KK 1106
s BB 1110 ZRAEHC S AME R AR AR B R o R ZE
T EFIE IR, INERRRRILATAE S,
Ethyl 2 "8, I3 AT 2 000 T35 TTAFANEEE . 2 W
Ethyl Corporation v. the Government of Canada, ICSID
Case No. ARB(AF)/99/1. ¥ %} 3R ¥ : http://www.
naftaclaims.com/Disputes/Canada/. EthylCorp/EthylCorp
AwardOnlJurisdiction.pdf,2007-4-21. 1fj ] B [&] -
2020-07-05.

BRI T 51N =07 BB A DL AR A BB
gt EASE=T7RBRANLE NN, BUA
G 20 A0%HRAFAE S =T BRI T - 2 WL
Stavros Brekoulakis, The Impact of Third Party Funding
on Allocation for Costs and Security for Costs
Applications: The ICCA—Queen Mary Task Force Report.
FRIKIE:  http://arbitrationblog. kluwerarbitration. com/
2016/02/18/  the-impact-of-third-party-funding-on-allo-
cation-for-costs-and-security-for-costs-applications-the-i
cca-queen-mary-task-force-report/  j 1] I [H]
2020-07-27.

BInfE Abaclat ZErb, DUSAEFERL R AT He ik, SRE2
TIREESATT 2700 J3ETTmfE T, BIAREN
16T 1200 /i%st. ZM: Abaclat v. Republic of
Argentina, ICSID Case No. ARB /07 /5, Decision on
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On the changing role of the state in ISDS mechanism

DENG Tingting, QU Dan
(School of Law, Central South University, Changsha 410083, China)

Abstract: In the recent decades, many states, by concluding international investment agreements (IIAs),
have established investor-state dispute settlement (ISDS) mechanism in order to legalize international
investment dispute settlement. In traditional ISDS, the state and the investor are of equal status, and the
investor has exclusive right to initiate international investment arbitration, while the state can only participate
in arbitration passively. With the rapid increase of the number of ISDS cases, the trend that ISDS restricts the
state's regulatory power has become increasingly apparent. Therefore, some countries have begun to reform
ISDS mechanism by issuing new IIAs. From the recent treaty practice, it can be seen that the role of the state
in ISDS is gradually changing. By allowing the contracting state to appoint adjudicators, by jointly issuing
treaty interpretations and granting counterclaims to the contracting state, the state is playing a proactive role
in international investment dispute settlement. The enhanced role of the state in ISDS has multiple impacts:
on the one hand, it is conducive to the sustainable development of international investment and fits the
concept of global governance; on the other hand, it may also undermine the investor's rights. As a big
country with mixed international investment status, China should pay attention to the balance between
investor protection and the state regulatory power when participating in the reform of ISDS.

Key Words: international investment agreements (I[A); investor-state dispute settlement (ISDS) mechanism;

state regulatory power; sustainable development; global governance
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