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Judicial determination and judgment path of
infringing patients' rights of informed consent:
Based on analysis of 222 civil judgments

SONG Zongyu, DING Lei

(School of Law, Chongqing University, Chongqing 400044, China)

Abstract: The results of analyzing infringement cases of informed consent in recent years show that the courts have
greater discrepancies in the identification of the elements of responsibility. In order to accurately distinguish the
responsibility of medical ethical damage and medical technology damage, the following path should be used. Firstly, the
patient’s consent is used to judge the illegal behavior, and the patient has the burden of proof. Secondly, the
presumption of fault liability should be applied according to the judgment order of damage, causality, illegal behavior
and fault. Thirdly, the theory of legal alternative behavior defense should be adopted to establish a legal causality
judgment method based on consent. Fourthly, violation of the principle of “informed consent” is a damage to the
autonomy of the body, Infringement does not really mean that the opportunity to decide is not the scope of protection of
the tort liability law and should not support compensation for moral damage. Articles 5, 11 and 17 of Interpretation of
the Supreme People's Court on Several Issues respectively have problems in violating the logic to change the burden of
proof, unclear understanding of the scope of the identification and improper judgment of the nature of rights, and
therefore should be amended.

Key Words: patients' rights of informed consent; illegal behavior; fault presumption; legal causation; mental damage

[4RwiE: 7hE]



