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Analysis of reform of the ISDS mechanism in USMCA:
From the perspective of host states' regulating rights

ZHANG Qinglin, ZHONG Li

(School of Law, Shanghai University of International Business and Economics, Shanghai 201620, China;
School of Law, Wuhan University, Wuhan 430072, China)

Abstract: On November 11, 2018, the heads of the United States, Canada, and Mexico signed the United
States-Mexico-Canada Agreement (USMCA) at the G20 Summit to replace NAFTA, which has modified the investment
chapter of NAFTA, including the reform of ISDS mechanism. The United States and Canada have always recognized
that traditional ISDS mechanism hinders the host country's regulatory power, so they proposed to delete it. Mexico, on
the contrary, wants to keep it because it attracts foreign investment. Each country, starting from the speculation of its
own regulatory rights and aiming at the method of resolving investment disputes of the three states, chose the a-la-carte
approach and responded to the issue of host states’ regulatory power by taking two totally distinct paths: one is to
replace the traditional ISDS mechanism with local remedies, while the other insists on reforming traditional ISDS
mechanism so as to adjust to the need for maintaining regulating rights. Such technical innovation in legislation allows
USMCA to effectively balance the needs of all parties and to weigh over both changed time and conditions rather than
exchange for unlimited protection for investors' benefits at the cost of regulatory rights of the host-states.

Key Words: USMCA; ISDS mechanism; right to regulate of host states
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