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On the judgement standard in medical negligence:
Interpreting Article 57 of the Tort Law
about the doctors’ duty of care in accordance

YU Jiajia
(Ko Guan Law School, Shanghai Jiao Tong University, Shanghai 200030, China)

Abstract: According to Article 57 of the Tort Law of China, a doctor owes the duty of performing medical treatment
which should meet the current medical standards. The “current ” standards mean that with the development of medical
technique, the standards are not still, and therefore, a doctor should continue studying new knowledge and mastering
new skills. “The standards” may be defined in different ways because of the differences in access to medical resources
and as well the differences in doctors’ specialties. “Meeting” the standards does not necessarily mean following
customary medical practice. A doctor should deliberately balance risks and benefits of the measures in issue and take
alternative and proper measures in a specific case to avoid medical accidents.

Key Words: medical negligence; duty of care; medical standards; customary practice; balancing risks and benefits
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