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Solution to the conflict between criminal law and customary law:
The operation logic for customary law from the perspective of dogmatics

WU Liangjun
(School of Law, Hainan University, Haikou 570228, China)

Abstract: The path of dogmatics can alleviate the judicial personnel’s discomfiture in the face of the conflict between
criminal law and customary law. From the perspective of dogmatics, the operation logic of customary law is mainly
realized by the judgment of crime constituents. The customary law has large operation space in regulating normative
constituents and their open recognition. But in order to ensure the shaping elements of these constituents, other elements
should be interpreted as far as possible to eliminate the influence of the customary law. In judging criminal illegality,
the judgment of customary law is mainly realized by social considerable theory. Because judging illegality is real and
concrete, judgment of the customary law should be combined with the specific case. In judging culpability, even though
illegality cognition is, in theory, a path of crime for the customary law, the actual effect is very small. A more suitable
path should be looking forward to the possibility of judgment, which is, however, very limited. Therefore, the theory
should be properly constructed in accordance with the normative theory of culpability.

Key Words: statute law; customary law; dogmatics; constituents; illegality; culpability
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