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Victims applying for excluding illegal evidence:
Legal principle, procedure and proof

LAN Yuejun

(School of Law, Shanghai University, Shanghai 200444, China)

Abstract: The victims applying for excluding illegal evidence are in line with the theoretical basis of the evidence

elimination rule, it is one of the important embodiment of the victims litigant status, realizing the basic task of the

criminal procedure law and respecting and safeguard human rights, so it has legitimacy. But it also has certain

limitations. Legislation should add special court hearing procedure before the court, and let the court exclude by a

public hearings on the victim’s application for ruling, at the same time, it provides relief when victims refuse. The

victims applying for excluding illegal evidence as a procedural proof should take the free proof mechanism. To prove

the legality of the evidence collection finally the burden of proof shall be borne by the procuratorial organs or defense,

but as long as it meets evidence “advantage” standards, and the evidence given can give the judge more freedom.

Key Words: illegal evidence; victims; apply for excluding; legal; procedure; prove
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