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How to eliminate loopholes of judicial rules

YANG Karxiang, YAO Lrya
( School of Law, Central South University, Changsha 410083, China)

Abstract: Within the positive law, there must exist some loopholes when effective rules are applied judicially.
However, existing of the legal loopholes brings a “hot potato” to the judge. The Hermeneutics of Law finds that
filling up such loopholes of rules is not only the lawgiver’ s mission. Perhaps it is more realistic and necessary to
let judges make laws through their professional behavior. We must, however, put some limits on the judges’
discretionary power. The doctrine " rule of law” means not merely ruling by rigid regulations, but that judges

play a same important role to avoid the loopholes.

Key words: loophole of law; judicature; interpretation of law; discretionary power




